Fourie and Bonthuys “same-sex marriage” issu@ Con Court May 16 2005

ORAL ARGUMENT by John Smyth

May it please the Court, Chief Justice,

Conscious of my duty not to repeat submissions rbgdbe State and other amici,
may | outline very shortly how my arguments wilifdr from theirs.

The Court has given me leave to speak not only pown behalf — as a religious
person who regards his marriage vows as sacretialdmion behalf of what might
be described as a core group of Jews, Moslems hansti@ns who share my
beliefs, and who would be deeply offended on tloeigds of our religions,
consciences and beliefs, if the SCA decision whogvad to stand.

Not merely do we say as many religious people alogxample the Christians
represented by the MA — * This is wrong; we caratept that this is right for
South Africa; this is an unjustified experimensiocial engineering” — we adopt
those submissions of course — but we go furthersagdo the Court:

“If this change in the definition of marriage iscaled to stand, it will be so
offensive to our religious beliefs, it would do bugolence to our consciences and
our spirits, and it would be invasive our digniyraligious married persons, that
such a change in the law would UNFAIRLY DISCRIMINETAGAINST US

AND INFRINGE OUR CONSTITUTIONAL RIGHTS UNDER SECTINS 9

AND 10.

Now, the State has homed in on sections 39 and-1l78 spirit, the purport and
objects of the B of Rts, and the question poses. by3 — ‘What is in the interests
of Justice?’ We adopt those submissions, and intteedsubmissions about the
separation of powers, without further comment.

But we respectfully submit — the answer to the tjaes before the Court today —
can be found in sections 9 and 10, supplementeeciéssary by section 36; we
submit that the section 36 test of what is reaslenad justifiable in an open and
democratic society is perhaps a more helpful tesitis case than the interests of
justice.

If challenged about my group: It is marked by awction, a passionate belief,
that 2 things are absolutely clear in both old aed Testaments

1. A belief that marriage vows are sacred becawseage is ordained,
instituted, defined by the God of both the Old alelv Testaments....... page 1 of



the OT: Genesis 1.27 “God created man in his ovagan- male and female he
created them.” Next verse: “God said be fruitfull amcrease in number.” Page 2
of the OT: Gen 2.24:” For this reason (that issuse he created male and female,
and because they must procreate) a man shall lkeavather and mother and
cleave to his wife, and the two will become onstilé

In the NT — for Christians — not one word chandgesus is asked about marriage
and divorce; his response is simply to quote tlsas@tures from the opening
pages of the OT — “Haven't you read, he says,ah#te beginning the Creator
made then male and female and he goes on to qeote @4 verbatim. That's Mt
19, and in the epistles St Paul does exactly theséhe definition of marriage has
stood unchanged from the beginning with those 2re&d qualities: male and
female, with the object of procreation.

2. The second conviction of the group | seek pragent again comes straight
from the old and new testaments and it is this:

Sexualinclinationswhatever they be, or sexualmptationsare never condemned
In scripture; the classis NT example is the wonaden in adultery to whom Jesus
said with such compassion: “Has no one cast teedtone; neither do | condemn
you; but go and sin no more.”

Having said that there is no escaping the factithebth Testaments, homosexual
practicesare condemned in devastatingly strong language: Fampl& Leviticus
20.13 in the OT. Matthew 11.23&24 in the NT wheesuk uses God'’s judgement
on the city of Sodom as an example of God’s holgtiyrand then St Paul in
Romans 1 could hardly use stronger language. (atadion/detestable/shameless
lusts)

What is the size of the group | seek to represent?

Impossible to say. We don’t form coalitions, saegtprojects. We don’t have any
official voice. We are united only by those 2 stuijal convictions.
But the C is there to protect us as much as argr gfoup.



My Framework on page 3 | hope is self-explanatory.

B.1.1 on page | move to the question of whetheptiesent defn of marriage
discriminates agst gay persons:

B.1.1 — the Harksen and Lane tests, and the polgraiation at the bottom of
page 4 from the Home Affairs case has been de#ithwi Mr Moerane. | would
add only this:

We would make so bold as to put the case as higfisas

If that second test laid down by the Court in Harke Lane, and reiterated and
applied in the Home affairs case, is correct, tivam really is an end of the R’s
case.

It's a test for stage 1 : Is there discriminationmerely differentiation?

We say:

You cannot have a more important and more wortleyesal goal, you cannot have

a more legitimate government purpose, than uphglthaditional marriage and
the best quality of family life.



| turn then to page 5
B.1.1.2: The vital distinction between status and rights.

We adopt what the State says: over the years l@srbéeen an incremental
awarding of the rights and privileges of marriagetos court and by the

legislature, and | am not concerned to challengsédlwho say that Parliament must
provide a Civil Unions package to tidy up this aoé#he law,

BUT the status of marriage cannot be altered arsdgiiite simply not open to
homosexual couples, NOT because we discriminat@stgaem, but simply
because they do not QUALIFY for that status.

May | replace my illustration on page 5 of the asgi advocate who has no legal
training but complains that the Advocates’ Act dists agst him? It is not the best
analogy because it is difficult to see on what gabaf discrim he cd rely.

But what about the actress who wants a male radenmovie?

Or the man who applies for a job supervising thiks gn their dormitories in a
boarding school? Are they to complain of discrimtlo& ground of gender?
If they did, the simple answer wd be :"You do noabfy.’

In our submission, those analogy come much nearehBecause the bottom line
in this case is that it is not about sexual orieoiaat all, but rather about gender.

Marriage law isn’t concerned about sex. orient. eWh couple present themselves
for marriage the marriage officer is not concerabdut that. He simply says to
each:

“You don’t qualifyto marry as you are of the same gender as therpgogpwish
to marry.”

Isn’t that the short answer to the instant case?



B.1.1.3 page 6 (unless previously dealt witanswer to a Q)

May | add just a word about the fundamental andh@ational nature of marriage
theologically?

Marriage is ordained, instituted, defined by thed@bboth the Old and New
Testaments.......

Page 1 of the OT: Genesis 1.27 “God created marsiown image — male and
female he created them.” Next verse: “God saidiédl and increase in
number.” So right on the first page of the Bookakhs sacred to Jews, Moslems
and Christians we are given the two unchangealti@dks of marriage. ......

1. Male and female 2. Procreation

Page 2 of the OT: Gen 2.24: “For this reasort {thbecause he created male and
female, and because they must procreate) a marlesdnad his father and mother
and cleave to his wife, and the two will become fhegh.”

In the NT — for Christians — not one word chandesus is asked about marriage
and divorce; his response is simply to quote tlsasptures from the opening
pages of the OT — “Haven't you read, he says,ah#te beginning the Creator
made then male and female and he goes on to qeot @4 verbatim. That's Mt
19, and in the epistles St Paul does exactly theeséhe definition of marriage has
stood unchanged from the beginning with those 2ré&d qualities: male and
female, with the object of procreation.

The theologians would say marriage is ‘creatioral@ of course other religions
mirror and adopt marriage but never without thosalmarks.

B.1.1.4 A small point. | need not add anything.



Moving on to Para B.1.1.5,
Farlam JA’s discourse at paras 68-79 of his judggme
We make 5 short points (a) to (d):

(@) Contrary to history, theology, and jurisprudenbe learned Judge of

Appeal was determined to try and drive a wedge éetwhe Christian church and
state, between civil and secular marriage. Hetdadthout any argument from the
Bar; we say he was attempting the impossible.

(b) Certainly from the time of Constantine when i€tmnity became the official
religion of the Roman Empire, the Romans embraegdsh and Christian
marriage. In reality they had done so from thesitas Roman era before Christ.
The 2 hallmarks were always there.

(c) When he moves forward a 1000 years to the Reftion, he seeks to find
support for his case from the somewhat technicaltanuous point that the
Reformers, the Protestants, took the view thatiaggrshould no longer be a
sacrament on a par with baptism and Holy Commun¥es, but the vital point we
submit is that both Catholics and Protestants laavays regarded marriage as
sacred.

The current Anglican prayer book says: (bottorpade 7)
Fourth point (d):

The Marriage Act, so far from supporting the learned Judge’s dicmyt does,
we submit, the exact opposite:

It provides for 2 types of marriage officer, Magages and Ministers of religion,
and two types of ceremony. In fact it blends togetthurch and state giving them
parallel and equal roles in celebrating marriagad Aoth institutions recognise that
a marriage celebrated by the other is of equadligli

Final point: (e):
My analogy with apartheid, where for so long certaery influential sections of

the church, in our recent history, sought to jygtie scandal of apartheid by
saying religion must be kept out of politics.



The equality of the races is as foundational inyHbkit as is the definiton
marriage. In such matters we submit it is impossiblseparate church from state.
May | offer the Court two quotations — I'm afraltely are not in my written
argument:

Inscribed on the words of the Harvard Law Schadl,teday, are the words
‘Non sub homine sed sub Deo et lelgés not by men but by God and the law that
we are governed.

Blackstone’s Commentaries are still on the bookstwbf law libraries worldwide:
“The law of nature dictated by God himself is bimglin all countries and at all
times.

Of course the Court has the duty of interpreting@uwvhich is supreme; but the
context of the C set out in the Preamble is ‘Mayl@ootect our people’. ‘May
God bless south Africa.’

And so we submit that the Court should endeavourteypret the C if it possibly
can against the background of the law of natureathd by God himself, as
Blackstone put it.



B.1.1.6: ? Mr Moerane has dealt with that.

| MOVE NEXT TO THE QUESTION OF UNFAIRNESS, WHICH QY
ARISES OF COURSE IF THE COURT FINDS THE PRESENT INHFION OF
MARRIAGE TO BE DISCRIMINATORY - CONTRARY TO THE SATE’'S
SUBMISSIONS AND MINE:

We accept of course the presumption under 9(5itbonly a presumption and it
can be rebutted.

In paras B.1.2.2 and 1.2.3. we give two additisaaons why discrimination, if
found, would not be unfair:

1. Homosexual couples can be given all the rights@ivileges
appertaining to marriage under civil union legislat

| take the point raised in the R’s Heads of Argutnesith citations from the
Canadian cases, that ‘separate but equal’ maysoeminatory.

In my personal submission to the SALRC 18ms agealtdvith that; | said that it
was essential that new legislation must providé @l Unions are open to
heterosexual couples as well as homosexual coufhesof course in today’s
society there is a demand for that from heterodecaugples.

2. Nowadays the weight of scientific evidence d&hbs that
homosexuality is a matter primarily of nurture, nature. Environment and choice,
not genes. In other words homosexuals do haveiagltbey can and do choose to
marry. Many who in later life adopted a homoseitiastyle began with marriage
and fathering children.

Now | am aware of course that the Court dismishedargument as unrealistic in
the Home Affairs case — para 38 — quoted in the §@d§ement in this case at para
88.

Furthermore, | am very much aware that Farlam derhis finding of
unfairness (para 93 SCA) fair and square on this lohshose paras from the Home
Affairs judgement of this Ct where Justice Ackermaays emphatically and
repeatedly that ss couples are capable of fornalagionships and providing a
consortium omnis vitae of a quality equal to thidbeterosexual couples. (Para 53
of the Home Affairs judgement quoted at para 9Eatam JA’s judgement).

AND, of course, the Rs at page 15 and para 1besf Heads, and again at page
17/para 17 effectively concede that the outconth@tase turns on whether those
dicta in the Home Affairs case are correct.



So | must grasp this nettle.
| make 3 points about that:

(1) In the Home Affairs case the Court was notstssi by any evidence on
these 2 issues, and had to make assumptionsdé assumptions in favour of the
applicants. But today the Court has substantiati{allenged) expert and scientific
evidence refuting those assumptions. The Courtatagnore that evidence. In
previous cases involving sexual orientation theessof whether Hs have a choice,
and whether they are as capable of forming a ctnsoomnis vitae were not
investigated; no evidence was adduced.

So how is the Court to proceed; how is the confbdbe resolved:
We submit there are happily a choice of answers:

(1) First, we say that to reach the conclusion &@atcouples wd suffer
unfair discrim if they do not have the san®— immigration, pension rts etc — as
marrd couples did NOT require the Court to makalue judgemerabout the H
lifestyle. THEREFORE the dicta in earlier cases finayegarded as obiter.

On the other hand, to decide whether the defintiomarriage is to be altered does
require a value judgement as to the quality oHHeestyle — because the Ct would
not want to debase the coinage of marriage by rgekiless beneficial lifestyle an
integral part of it.

(i) If the Court is not happy with that approaten | pray in aid Justice
Moseneke’s dicta in thBaniels and Campbetlase where he sets out the
recognised exceptions to thtare decisisule: (2004 (7) BCLR 735 at para 95)

At para 95, he says they are where the court isfieak that itsprevious decision
was wrong orwhere the point was not argueal where the issue is in some
legitimate manner distinguishable.

“Where the point was not argued” comes nearesbhod) it was a point which
required expert evidence and none was provided.

So in respect of the question — ‘Does the preseimt of marriageunfairly discr
against Hs?’ we submit that for all those reasewen if the Ct were to find discr —
we have discharged the B/P to refute the statygergumption.

My Para B.1.3 — the next g of course in its logg=duence is the impact of s.36 on
the R’s case if they establish both discrim andnéss.



May | leave that until | have dealt with the unfdiscr which we as a group allege
wd arise if the defn of marr were changed?

B.2.1

If the SCA decision is allowed, does it so emageutae concept of marriage that
married persons like my wife and myself, and thafs&imilar convictions whom |

seek to represent will suffer unfair discrim on gjneof our religions, consciences
and beliefs. And impairment of our dignity?

Little help is to found from precedents. The Calict touch on discrim on the
ground of ‘religion and culture’ in Daniels v Cangblhthe Muslim marriage case,
but otherwise | believe this is the first time tbeurt has been asked to consider the
ground of religion, conscience and belief. The €bas of course considered s. 15
— freedom of religion — in the Liquor Laws caset imy reading of that case
provided nothing that would assist the court iis tase.

B2.1.2 | do stress the fact that our C enshriekgion in no less than 3 section of
the B of Rts. It is also | have quoted implicitire Preamble, and we submit that it
Is implicit in section 10. Nothing impugns one’guity more than to have the
things one holds most sacred denied, distorteduted.

In B.2.1.3 | provide the Court with some definitsofiom leading dictionaries.
Discrim is synonymous with prejudice.

(Turning to page 12) ........ read para at top of pegje
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Turning to the issue of UNFAIRNESS, paras B.2t8.4:

Remind the Court of how often it has said thas thie IMPACT of the discrim on
the members of the affected group which is therdeteng factor:

Para 41 of the Home Affairs case, the Court says:

As affirmed in the sodomy case the determining faot regarding the
unfairness of discrim is, in the final analysis, te impact of the discrim on the
complainant or members of the affected group.

The impact on us is 2 fold:

1. As | have already explained, a change in the defmarriage
emasculates the scriptural origin and definitiomafrriage which has two
unchangeable hallmarks from Genesis 1. 27&28Male and Female 2.
Procreation — be fruitful and multiply.

2. (if not already in) Sexualnclinationswhatever they be, or sexual
temptationsare never condemned in scripture; the classis Nifnglke is the
woman taken in adultery to whom Jesus said with s@tnpassion: “Has no one
cast the first stone; neither do | condemn you;gauand sin no more.”

Having said that there is no escaping the factithebth Testaments, homosexual
practicesare condemned in devastatingly strong language: Fampl& Leviticus
20.13 in the OT. Matthew 11.23&24 in the NT wheesuk uses God'’s judgement
on the city of Sodom as an example of God’s holgtiyrand then St Paul in
Romans 1 could hardly use stronger language. (aladion/detestable/shameless
lusts)

It is our conviction that these passages cannarim@ed. They are part of the
immutable word of God.

There then is the 2-fold impact on us which weaapunts to unfair
discrimination.

Para B.2.2.2 | adopt Justice O’Regan’s wordheHugo case.

“Invasive”...... read para. B.2.2.2

In this case we say unfair discrim and impairn@rdignity clearly go together.
Again it's a question of the IMPACT on the grougpekk to represent.

And para B.2.2.3: And of course we of course thleeviery strongest issue with the

Massachusetts Supr Ct dictum quoted by CameroitdApen marriage to same
sex couples would, we submit, not mereiminishthe validity and dignity of
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opposite sex marriage, but distort it beyond redagn It wd make a mockery of
marriage.

B.3 1 MOVE NOW TO SECTION 36 - LIMITATION OF RIGHT S —whatis
reasonable and justifiable

As the Court has often said — most recently intblks NO and Robinson case —
the focus of fairness is on the impact of thoseatfd, while the emphasis in the
case of justification in on the public interestlegtice Sachs at para 209.

Now the state in their submissions have choseoroentrate on the tests provided
by section 39(2) and s.173, perhaps understanbaiclyuse this case is about
developing the common law.

But our submission is that s.36 provides the béb@rwhen it comes to making
value judgements in this case. When the Courtnsidering rights under the
equality clause, the interests of justice is notasy test to apply. The section 36
tests on the other hand are more user friendlyo&rdal importance in this case
where we have conflicting claims of unf discr ungection 9(3).

As | come to the first of the 5 specified releviaators -the nature of the right -
may | set it firmly in the context of the introdocy words ‘what is reasonable and
justifiable in an open and democratic society.’

And | home in on the word ‘democratic’. The grougekk to represent is
undoubtedly a minority group of religious folk, paps a small minority. Not every
religious person is impacted deeply in his spibat this matter; that's why we
make the special claim of unfr discr; BUT a majpaf people in this country —
according to the census it is 70%+ - claim to lhigiteis and most of that majority
believe ssm to be an oxymoron.

S.36 enjoins the Court to consider the issuesarctmtext of a democratic society
and we say that means the Court must pay highadgdhe wishes of the
majority.

Yes, I'm of course aware of the capital punishnoaste and the Hoffman vs SAA,
cabin attendant case, where the Court stressethth@l is supreme and in some
instances the Ct may have to assume the role ebéaluof public opinion. But the
nature of marriage as the bedrock of society mdarse cases are worlds away
from this case; the most common word in the Cyergbody’; the majority has
rights under the C as well as minorities. And sar@gpectfully submit that in
applying s.36 the Ct should be very slow to igrtbieewished and beliefs of the
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majority. In other words what is justifiable anésenable in limiting rts must take
into consideration the wishes of the majority.

Having said that, my particular submission abootda(a) is that the rts of the
religious core group who would be so offended ifmage is redefined go so deep
that they should prevail over the rts of ss couplegh can met by Parliament in
other ways.

Factor 2 - little (b): | need nothing to para B.8n page 14. (read)
Factor 3 — little (¢): Ditto para B.3.4 (read) .
Factor 4 — little (d): Ditto read B.3.5

Factor 5 — little (e): There are no less restrectmeans which can prevent the
injury to the spirits and dignity of myself and eth like me if the defn of marriage
Is changed. On the other hand the rts of ss ceuplebtain the benefits of
marriage can be provided by Parliament in so faheg have not received them
incrementally already.

Finally in dealing with proportionality. | draw atition to paras 59 and 60 of the
Home affairs judgement which | set out at parasakd A.5 of my addendum.
These paras are NOT quoted in the SCA judgemenariaA stops his lengthy
guotation at para 57. ....... Read from my addendum$agend 18.

UNLESS | CAN BE OF ANY FURTHER ASSISTANCE TO THE QIRT, |
SHALL SIT DOWN
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