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Doctors for Life International vs 
The Speaker of the National Ass

Chairperson of NCOP

Min of Health

And Speaker of 9 Provincial Parls

Was on any view a landmark case. Here are the opening words of the judgement  delivered by the Con Ct on 17 Aug 2006:

“This case concerns an important question relating to the role of the public in the law-making process. This issue lies at the heart of our constitutional democracy”

On any view it was a remarkable case. It was a direct access case straight to the Con Ct, filed in February 2005; with a preliminary hearing in August 2005, and a final hearing in February 2006, judgement was delivered just 18 months after filing. 
The background is this:

In August 2004 Doctors for Life made submissions to the National Assembly Parliamentary Health Committee on the CTOP Amendment Bill and The Traditional Health Practitioners’ Bill.  This was our constitutional right under s.59 of the Constitution. (Read) 

But their status as Health Bills required each of the 9 Provincial legislatures and the NCOP as a plenary body to debate them and vote on them, propose amendments and additions if they wished, and in due course send them back to the National Ass - and we therefore looked forward to and planned for  several more bites of the cherry when the Bills went to the Provinces. Such an opportunity never came. The NCOP promised hearings in the provinces; the Government whips said there wasn’t time!  Never mind the Constitution which has exactly the same clauses mandating public participation in each Province and in the NCOP plenary body as for the Nat Ass.

We went to the Parliamentary Monitoring website and picked up the relevant Minutes. MPs were complaining bitterly and warning of court challenges! We phoned all the Provincial legislatures. They were complaining too. We wrote to the Chairman of the NCOP. We were fobbed off. I decided to act. But we had no funds to pay SA lawyers!
So I drafted a Notice of Motion and swore the Founding Affidavit which included an account of the phone calls. We attached the Minutes. We asked a Johannesburg attorney to provide the requisite address near the court (he later came on the record on a contingency fee basis); we couriered the documents to Parliament in Cape Town; I drove to Johannesburg and personally filed the papers. We waited. 
Then we heard we had been granted a preliminary hearing. The highest court in the land wanted to hear more.  But we needed counsel.  A friend recommended Kemp J Kemp SC  in Durban chambers.  Formerly an academic, very clever, very eccentric -  “don’t worry if the papers are all over the floor and he is wearing shorts”. At that time the public had never heard of the man soon to become famous as Zuma’s counsel – in fact I discovered he had never appeared in the Con Ct before. I was one up on him there having addressed the court as amicus curiae in person in the same-sex marriage case 2 years earlier…… we got on like a house on fire; he agreed to take the case on a contingency fee basis. The rest is history.

Ngcobo J described the issues as ‘of great moment’, and ‘going to the heart of our constitutional democracy.’ Yacoob J. in a dissenting judgement described the majority judgement as ‘comprehensive and ground breaking.’ Only Jeremy Maggs on SABC PM Live tried to laugh it off as a technical victory.
In the short term the Court declared the two Acts invalid and told Parliament to start the legislative process all over again and get it right this time. In the meantime the Acts were to remain in force for a maximum of 18 months.

After the judgement I explained live on SABCTV  evening news something of the significance of the judgement. The papers next day carried it in the headlines with the Citizen excelling with a huge headline of one word “ABORTED.”
But of course the significance went way beyond the relatively trivial Abortion Amendment Act.
In the long term the importance of the principle of the judgement cannot be overstated. It is simply this: Whenever Parliament is processing a controversial Bill, the public must be given a ‘meaningful opportunity’ to have their say -  in Cape Town, the seat of the National Parliament,  in the Provinces and while the NCOP is sitting in plenary session -  whenever any of our 11 House of Parliament deliberate on a Bill – if it is controversial, the public must have their say  - That is what our Constitution requires. In that respect I believe it is different to every other Constitution in the world.

Gone, said the court, are the days of time restraints cutting out public hearings, 
of corner cutting and mere window dressing in facilitating public involvement.

Let me read you one or two passages:

Justice Sachs:
True to the manner in which it itself was sired, the Constitution predicates and incorporates within its vision the existence of a permanently engaged citizenry alerted to and involved with all legislative programmes. The people have more than the right to vote in periodical elections, fundamental though that is. And more is guaranteed to them than the opportunity to object to legislation before and after it is passed, and to criticise it from the sidelines while it is being adopted. They are accorded the right on an ongoing basis and in a very direct manner, to be (and to feel themselves to be) involved in the actual processes of law-making. Elections are of necessity periodical. Accountability, responsiveness and openness, on the other hand, are by their very nature ubiquitous and timeless. They are constants of our democracy, to be ceaselessly asserted in relation to ongoing legislative and other activities of government.6 Thus it would be a travesty of our Constitution to treat democracy as 
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going into a deep sleep after elections, only to be kissed back to short spells of life every five years. 

[231] [232] Although in other countries nods in the direction of participatory democracy may serve as hallmarks of good government in a political sense, in our country active and ongoing public involvement is a requirement of constitutional government in a legal sense.7 It is not just a matter of legislative etiquette or good governmental manners. It is one of constitutional obligation. 

A vibrant democracy has a qualitative and not just a quantitative dimension.10 Dialogue and deliberation go hand in hand. This is part of the tolerance and civility that characterise the respect for diversity the Constitution demands.11 Indeed, public involvement may be of special importance for those whose strongly-held views have to cede to majority opinion in the legislature. Minority groups should feel that even if their concerns are not strongly represented, they continue to be part of the body politic with the full civic dignity that goes with citizenship in a constitutional democracy. Public involvement will also be of particular significance for members of groups that have been the victims of processes of historical silencing. It is constitutive of their dignity as citizens today that they not only have a chance to speak, but also enjoy the assurance they will be listened to. This would be of special relevance for those who may feel politically disadvantaged at present because they lack higher education, access to resources and strong political connections. Public involvement accordingly 
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strengthens rather than undermines formal democracy, by responding to and negating some of its functional deficits. 

[235] [236] A long-standing, deeply entrenched and constantly evolving principle of our society has accordingly been subsumed into our constitutional order. It envisages an active, participatory democracy. All parties interested in legislation should feel that they have been given a real opportunity to have their say, that they are taken seriously as citizens and that their views matter and will receive due consideration at the moments when they could possibly influence decisions in a meaningful fashion. The objective is both symbolical and practical: the persons concerned must be manifestly shown the respect due to them as concerned citizens, and the legislators must have the benefit of all inputs that will enable them to produce the best possible laws. An appropriate degree of principled yet flexible give-and-take will therefore enrich the quality of our democracy, help sustain its robust deliberative character and, by promoting a sense of inclusion in the national polity, promote the achievement of the goals of transformation. 

Ngcobo J

The international law right to political participation reflects a shared notion that a nation’s sovereign authority is one that belongs to its citizens, who “themselves should participate in government – though their participation may vary in degree.”112 This notion is expressed in the preamble of the Constitution, which states that the Constitution lays “the foundations for a democratic and open society in which government is based on the will of the people.” It is also expressed in constitutional provisions that require national and provincial legislatures to facilitate public involvement in their processes. Through these provisions, the people of South Africa reserved for themselves part of the sovereign legislative authority that they otherwise delegated to the representative bodies they created.

Legislatures must facilitate participation at a point in the legislative process where involvement by interested members of the public would be meaningful. It is not reasonable to offer participation at a time or place that is tangential to the moments when significant legislative decisions are in fact about to be made. Interested parties are entitled to a reasonable opportunity to participate in a manner which may influence legislative decisions. The requirement that participation must be facilitated where it is most meaningful has both symbolic and practical objectives: the persons concerned must be manifestly shown the respect due to them as concerned citizens, and the legislators must have the benefit of all inputs that will enable them to produce the best possible laws. 

In the overall scheme of our Constitution, the representative and participatory elements of our democracy should not be seen as being in tension with each other. They must be seen as mutually supportive. General elections, the foundation of representative democracy, would be meaningless without massive participation by the voters. The participation by the public on a continuous basis provides vitality to the functioning of representative democracy. It encourages citizens of the country to be actively involved in public affairs, identify themselves with the institutions of 
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government and become familiar with the laws as they are made. It enhances the civic dignity of those who participate by enabling their voices to be heard and taken account of. It promotes a spirit of democratic and pluralistic accommodation calculated to produce laws that are likely to be widely accepted and effective in practice. It strengthens the legitimacy of legislation in the eyes of the people. Finally, because of its open and public character it acts as a counterweight to secret lobbying and influence peddling. Participatory democracy is of special importance to those who are relatively disempowered in a country like ours where great disparities of wealth and influence exist. 

The judgement ends in this way:
The applicant has asked for costs. The respondents have taken the view that an order for costs is not warranted in these proceedings. In my view, that order is warranted in this case. The applicant has urged in this Court constitutional issues of great moment. These issues go to the very heart of our constitutional democracy. 

I turn then to the question you are all I hope asking!  In the period of a little over 2 years how has Parliament responded to this judgement?
In one sense magnificently.  Certainly in the two most controversial Bills of all.

I am so thankful to God for the perfect timing of that judgement in relation to the same sex ‘marriage’ Bill.  You will remember that 2006 was  the crucial year for that Bill because on Nov 30 of the previous year the Con Ct had given Parl one year to pass a Bill dealing with the SSM issue. Nov 30 was therefore their deadline, barely 3 months after the DFL judgement was handed down.

The Parliamentary committee, chaired by Patrcik Chauke a fine man of great integrity immediately set about  touring the country hearing from the citizens of South Africa. Wherever they went they heard how much the people resented any tampering with the sanctity of marriage. I very much doubt whether we would have seen all these public hearings (in a Bill which is not a section 76 Bill!) had it not been for the judgement handed down on August 17th.

Furthermore Patrick Chauke, faithfully and honestly reported to Parliament that over 90% of the people did not want gay marriage, and almost as many did not even want civil partnerships for gays.

Nothwithstanding that report, the ANC forced the Bill through with Lekota, now leader of the breakaway party, delivering a speech  asserting that the party was determined to pass the Bill, regardless of public opinion, “out of loyalty to their gay comrades in the struggle.” I was in Parliament that day to watch all our efforts to protect the sanctity of marriage apparently come to naught.
What about the replacement Abortion Amendment Bill? The Bill struck down had to be replaced within 18 months – by February this year.

Again Parliament rose to the judgement. Over 100 public hearings were held in the Provinces as well as CT. Again the public spoke unequivocally – 90% +, and many of the Provincial members of Parl, wanted the changes to the law proposed by DFL, JASA and others, and almost as many wanted abortion banned altogether.

There was definitely a change in climate. Parliament listened, there was some genuine debate; the opposition DA changed it’s stance and became more supportive of our checks and balances. We shall fight another day. We go on chipping away.

But the Parliament case is a huge ally. It means that every time these controversial issues come back on the table, we have in effect a referendum; and every time the whole country knows that the government is defying the will of the people.
Harare and Polokwane have demonstrated in 2008 that eventually the ballot box will catch up on those who think they know better than the persons they have been elected to serve.

With  COPE providing a new black opposition party, I am optimistic that we can look forward to a much more level playing field next time these issus come back to Parliament.
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